CCWG-Accountability Update

Jorge Villa (ASO AC/CCWG-Accountability)

LACNIC 24 — Bogota, Colombia. 29 de Septiembre de 2015



The Two-Track Parallel Process

Since the National Telecommunications and Information Administration (NTIA) announced their intent to
transition stewardship of the IANA functions, the ICANN community has been working in a two-track parallel
process. The ICG has finalized its Interim Draft IANA Stewardship Transition Proposal, and the CCWG-
Accountability has finalized its 2nd Draft Proposal for Work Stream 1.
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Overview

Goal Scope

N Work Stream 1 - Focuses on mechanisms
Ui CmicAeeEati el  eipesidel e enhancing ICANN'’s accountability that must be in

deliver proposals that would enhance : oy :
ICANN’ tability 1 ds all it place or committed to within the time frame of the
S accolintabllity towards afl Its IANA Stewardship Transition.

stakeholders.

Work Stream 2 - Focuses on addressing
accountability topics for which a timeline for
developing solutions and full implementation may
extend beyond the IANA Stewardship Transition.

The ICANN Community & Board of Directors

The ICANN Community is organized in three Supporting Organizations (SOs) and four Advisory
Committees (ACs), each represents key stakeholders. While the ICANN Board has the ultimate authority
to approve or reject policy recommendations, Supporting Organizations are responsible for developing
and making policy recommendations to the Board. Advisory Committees formally advise the ICANN
Board on particular issues or policy areas. Most of the CCWG-Accountability’s efforts are focused on
ensuring accountability of the Board of Directors (and ICANN staff) toward these stakeholders, but the
question of accountability of the community was also worked on.

Cross Community Working Group (CCWG) Accountability 2nd Draft Proposal for Public Comment



Current Accountability Framework

The CCWG-Accountability identified four building blocks that would form the mechanisms required to
improve ICANN'’s accountability.

M EEE

ICANN Board
The ICANN C it has the ultimate authority to approve or reject policy
_ e _ _ ommqnl y o recommendations, developed by the SOs. ACs
is organized in three Supporting Organizations (SOs) and four formally advise the ICANN Board on particular issues
AdViSDI’y Committees (ACS) or po“cy areas.

. The Principles

- guarantee the mission, commitments

P and core values of ICANN through its

p— Bylaws.

B —

5 — Independent Appeals Mechanisms
D confers the power to review and provide redress, as needed.
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Escalation Paths and the Status Quo

The CCWG-Accountability recommends giving the multistakeholder community more governance

powers, as detailed below. These powers are intended to replace the backstop that the historic relationship

with the U.S. Government provided.

These powers are intended to provide recourse
as part of an escalation path in case of
substantial disagreement between the ICANN
Board and the ICANN community. They do not
change or interfere with the day-to-day
operations of ICANN.

Additionally, these powers would not impact

the status quo of how the community

operates today, or introduce new risks to them.
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Proposed Enhanced Accountability Mechanisms

The CCWG-Accountability has identified enhancements required to those building blocks that would form
the accountability mechanisms required to improve ICANN's accountability.
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sTrucTUuraL REVIEW | |ICANN Board

The Empowered Community
refers to the powers that allow the community SOs & ACs to take
action should ICANN breach the principles (i.e. the People).

Fundamental NEW
Bylaws

BY LAWS

Existing e

+ @ assssm—

New : —_—

mechanisms D—— The Principles

i b — guarantee the core mission,
A0C  —— commitments and values of

Reviews : ——

@ —

ICANN through its Bylaws
(i.e. the Constitution).
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As Community accountability has the ultimate authority to approve or reject policy
recommendations, developed by the SOs. ACs
formally advise the ICANN Board on particular
issues or policy areas (i.e. the Executive).

NEW IRP 7+ MEMBER STANDING PANEL

Independent Appeals Mechanisms
confers the power to review and provide redress, as needed
(i.e. the Judiciary).



The Principles: ICANN’s Mission, Commitments, and Values

ICANN'’s Bylaws are at the heart of its accountability. They require ICANN to act only within the scope of its
limited mission, and to conduct its activities in accordance with certain fundamental principles. The CCWG-
Accountability proposes the following changes be made to the Bylaws.

ICANN'’s Mission Statement ICANN's Affirmations of
describes the scope of the Commitments (AoC) requires a
organization's activities. The periodic review process conducted
CCWG-Accountability “~ by the community that results in
recommends better describing BYLAWS recommendations for

what is in and out of scope for improvement. The CCWG-

ICANN to do, and to be clear
that ICANN can't do anything
that isn't specifically allowed in
the Bylaws.

Accountability proposes to bring
aspects of the AoC and the AoC
reviews into the ICANN Bylaws.

»

ICANN's Core Values guide the
decisions and actions of ICANN.
The CCWG-Accountability
recommends dividing the existing /
Core Values provisions into

“‘Commitments” and “Core

Values.”

' EEERERRENN)
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The Principles: Fundamental Bylaws

ICANN's Bylaws can generally be changed by resolution of the Board with a two-thirds majority. CCWG-
Accountability proposes revising ICANN’s Bylaws to establish a set of Fundamental Bylaws, which

would hold special protections and can only be changed based on prior approval by the Community with a
higher vote threshold.

The CCWG-Accountability recommends that the

following items be given the status of Fundamental Current Pro posed
Bylaws:
1. The Mission / Commitments / Core Values; Fundamental
Bylaws
2. The framework for the Independent Review
Process;
o BYLAWS
3. The manner in which Fundamental Bylaws can be - o e
amended L Existing P g——
L J + Q@ —=mmmmme
4. The Community Mechanism as Sole Member Model : N : —
5. The community powers to Reconsider/reject Budget pd mechanisms == P —
or Strategy/Operating plans, Reconsider/reject : —_= + e
Changes to ICANN Bylaws, Remove Individual « — AoC pd
ICANN Directors and Recall the Entire ICANN Board Reviews b
6. The IANA Function Review and the Separation e
Process required by the CWG-Stewardship’s

proposal;

7. The Post-Transition IANA governance and
Customer Standing Committee structures, also
required by the CWG-Stewardship’s proposal.
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Appeals Mechanisms: Independent Review Process

The CCWG-Accountability recommends significantly enhancing ICANN’s existing Independent Review
Process (IRP), whereby any person or entity materially affected by an action (or inaction) in breach of
ICANN'’s Bylaws by ICANN's Board may request an independent third-party review of that action.

The core of the recommendation is to institute a Standing Panel to serve as a fully independent dispute resolution function for
the ICANN Community. For each dispute, a smaller, 3-member Review Panel will be drawn from the Standing Panel.

The Role & Scope of the IRP Standing Panel Review Panels

» Determine whether ICANN has acted (or has failed to act) in violation of its Bylaws mﬂ

» Reconcile conflicting decisions in process specific “expert panels” i i

» Hear claims involving rights of the Sole Member —7 i) T

Standing Panel Review Panels

Composition: 7 members (minimum). Composition: 3 decision makers.

Selection: ICANN to organize a community effort to Selection: Selected from Standing Panel. 1 panel
identify and propose candidate members, member chosen by each party, and those 2
Board to confirm. members choose the 3 member.

Expertise: Significant legal expertise; expertise in the Expertise: Relevant to the dispute in question; access to
workings of ICANN and the DNS; access to other experts upon request.

other experts upon request. o
Decisions: Are to be binding on ICANN (subject to appeal to

Diversity: Reasonable efforts to achieve diversity, full panel) to the extent permitted by law. Possible
including no more than 2 panelists from an decisions are:
ICANN region. 1) Action/inaction isfis not consistent with Bylaws

2) Substantive decision on Sole Member rights
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Community Mechanism as Sole Member Model

Many corporate structures and legal mechanisms have been thoroughly explored for organizing the community
and enabling it to have enforceable powers, which generally requires “legal personhood” in any jurisdiction. The

CCWG-Accountability is recommending the Community Mechanism as Sole Member Model.

The Community Mechanism in which SOs/ACs participate jointly to exercise their community powers would be built into
ICANN’s Bylaws and be the Sole Member of ICANN. Decisions of the SOs/ACs per the Community Mechanism would directly
determine exercise of the rights of the Community Mechanism as Sole Member (CMSM).

Current

If the community disagrees with a Board decision or action, they
have no recourse to challenge it.

Proposed

If the community disagrees with a Board decision or action, they
can challenge it exercising their powers through the CMSM.

BOARD Board Decision or Action
A 't

Make | \ No recourse...
Policies | |

(SOs) | Representation

| onthe Board |

Advise | ,

(ACs)

A

| . /
-- /

Community disagrees?

BOARD Board Decision or Action
A /r
Make |
Policies
(SOs) | @

A

| Representation
| onthe Board

Powers

Community
Mechanism As
Sole Member

Community disagrees?

(o) () [20) [59) [0) (59) 0

THE COMMUNITY
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Linkage with the CWG-Stewardship

The CCWG-Accountability recognizes that continued and close engagement with the CWG-Stewardship
is essential. Key aspects of the CWG-Stewardship proposal are considered to be conditional on the

output of the CCWG-Accountability.

CWG-Stewardship Requirement

ICANN Budget
Community rights regarding the development
and consideration.

ICANN Board
Community rights regarding the ability to appoint /
remove members, and to recall the entire Board.

ICANN Bylaws

Incorporation of the following into ICANN'’s Bylaws:
IANA Function Review, Customer Standing
Committee, and the Separation Process.

Fundamental Bylaws
All of the foregoing mechanisms are to be provided
for in the ICANN Bylaws as Fundamental Bylaws.

Independent Review Panel
Should be made applicable to IANA Functions and
accessible by TLD managers.

CCWG-Accountability Proposal

Recommended community power:
Reconsider/reject budget or
strategy/operating plfan

Recommended community powers:
Appoint & remove individual ICANN
directors, Recall entire ICANN board

Recommended to be included as
ICANN Bylaws.

Recommended to be included as
ICANN Bylaws.

Will be applicable, except for ccTLD
delegations / revocations and numbering
decisions.
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Example: Recalling the Entire ICANN Board

How does the community exercise its powers? The exercising of different community powers may
include unique steps relevant to a given power, but the general process is as follows.

A set of problems
have become so
entrenched that the
community wishes
to signal its lack of
confidence in the
Board.

N
-~
”~

”

PETITION

A petition of at
least two of the
SOs or ACs, at
least one of which
must be an SO, is
received.

Indicated by
signature following
the decision of a
simple majority
(enough votes to
exceed 50%) of that
SO or AC’s
governing body.

DISCUSSION

The whole
community — all
SOs and ACs —
discusses the
proposed use of
the power, online
and/or through a
proposed ICANN
community forum.

A mixture of formal
and informal
discussion, advice
and consideration —
within the forum
and informally
within the SOs and
ACs.
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DECISION

SOsand ACs
cast their votes to
decide whether
the power is used
or not. The chair
of each SO/AC is
responsible for
communicating
the votes of the
SO/AC to the
ICANN Board.

79% of all the votes
available within the
CMSM would have
to be cast in favor
of recall for the
recall to be
effective.

The interim board
replaces the
ICANN Board
(except for the
president)



Influence in the Community Mechanism

The CCWG-Accountability considered the decision weights of the various parts
of the community. The table on the right sets out the voting distribution proposed

by the CCWG-Accountability.

The SOs/ACs that participate in voting in the Sole Member would do so according to a set of rules
described in the ICANN Bylaws that would be created specifically for this purpose. Each SO/AC
would be responsible for defining their processes for voting under these rules. The chair of each
SO/AC would be responsible for communicating the votes or decisions of the SO/AC to the ICANN
Board. This pass-through of cumulative votes and decisions would become the act of the Sole
Member.

Participating SOs and
ACs would not meet as
the Member

Community
Mechanism As
Sole Member

\r‘ﬁ—r~

AC

@@@@gq

No representatives of
participating SOs and
ACs would cast votes.

Note: GAC, SSAC and RSSAC have not yet decided whether to participate.
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SOorAC

Address Supporting
Organization
(ASO)

Generic Names
Supporting
Organization
(gNSO)

Country Code Names
Supporting
Organization

(ccNSO)

Governmental
Advisory Committee
(GAC)

At-Large Advisory
Committee
(ALAC)

Security and Stability
Advisory Committee
(SSAC)

Root Server System
Advisory Committee
(RSSAC)

# of
Votes



Public Comments to CCWG-Accountability 2nd draft proposal

Comments by Region

3

in America &
ribbean

Global
Includes ICANN SO/AC, Constituencies, etc.




Public Comments to CCWG-Accountability 2nd draft proposal

Stakeholder Distribution of Comments Received

13 Governments
6 cclTLDs

4 Advisors to the CCWG-Accountability » LD SO, Billls S,

Nell Minnow, Lee Andrew Bygrave

Chartering Organizations: GAC, ALAC (and AFRALO), NRO (for ASO),
and parts of GNSO (RySG, NCSG, ISPCP, BC, IPC)

CWG-Stewardship

N @B

Technical Community: CENTR, ICANN Board, IAB Board, NRO, JPNIC
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Multistakeholder Enforcement Mechanism (MEM)

ICANN Board

has the ultimate authority to approve or reject policy
recommendations, developed by the SOs. ACs
formally advise the ICANN Board on particular issues
or policy areas.

- Proposed by the ICANN Board

- Avoid the membership structure within ICANN

- SO/ACs will act by consensus using an Enhanced IRP

- No voting mechanism

- The scope is limited to violation of fundamental bylaws



Hot Topics (September 2015)

CMSM vs MEM

Board collaboration with CCWG

Human rights language

Debate about Spill the board process (How to)
Voting rights (specifically GAC) [ASO wants votes]
Times is running out

Enhancing IRP

CMSM as part of the WP2

What 91 supposeq
to @uith oll of this
i ration?

“Exclusions; Numbering Resources:

The Address Supporting Organization has likewise indicated that
disputes related to Internet number resources should be out of scope
for the IRP. As requested by the ASO, decisions regarding numbering
resources would be excluded from standing.”



Broad community | Broad community | Broad community | No broad
agreementon | agreementon | agreementon | community

Elements to enhance ICANN accountability for a elements additional requirements but | agreement on

successful IANA Stewardship Transition RERUCE R clcments N
backstop role in implementation | implementation
IANA Contract approach approach

Oversight of IANA operations by operational communities v

Assurance of IANA service levels

Guarantee of continued IANA funding v

Community right to remove Board Directors v

Community power to appeal IANA decisions v

Establish higher thresholds to modify Bylaws deemed 'Fundamental’ v

Reaffirm in Bylaws current requirement of Board/GAC consultation on

consensus advice. v

Include AOC reviews into Fundamental Bylaws v

Strengthen, make binding, and improve timeliness and effectiveness of IRP 7

Broaden scope and improve effectiveness of Reconsideration process v

Promote diversity within ICANN's community and activities v

Adhere to Mission and Core Values and new Commitments (all within remit) 7

Community consent to change all Bylaws v

Continue accountability improvements post IANA Stewardship Transition v

Empower community role in developing and objecting to Strategic and

Operating Plans and Budget o

Empower community with new legal enforcement (statutory rights under

California law or binding arbitration) o

New structure with legal authority to change any and all Bylaws ?

New structure with legal authority to freeze annual Budget ?

New structure with legal authority to directly appoint and remove Directors .

without cause

Elements addressing alf CWG-Stewardship dependencies on the CCWG-Accountability

* GAC has not taken a position

Date: 24 September 2015




Will CCWG be able to present a final report after ICANN Meeting in Dublin?

Work plan

WP public comment Dublin F2F time

assessment

e Summary of * Refine proposals
community e Engage
feedback Community

* Proposed
solutions

e Pursue
discussions from
LA

\.

Deadline : Oct 12

Finalize proposal

e Refine
communication
around proposal

e Document

¢ Public comment
(if need be)




Work Streams & Implementation

The CCWG-Accountability’s work is organized in two Work Streams. Work Stream 1 changes must be
implemented or committed to before any transition of IANA Stewardship from NTIA can occur.

Possible tracks for implementation of Work Stream 1: Elements considered for Work Stream 2:
+ Revising Mission, Commitments and Core Values * Refining the operational details of VWWS1 proposals
« Establishing Fundamental Bylaws » Further assessing enhancements to government participation

in ICANN
» Considering the issue of jurisdiction
» Enhancing SO/AC accountability
Instituting a culture of transparency within the ICANN
organization
Considering improvements to diversity in all its aspects at all
levels of the organization
» Defining the modalities of how ICANN integrates human rights
impact analyses, within its mission

» Completing the IRP enhancements

» Establishing Community empowerment mechanism and
incorporation of the community Powers into the Bylaws

* |Incorporating the AoC reviews into the Bylaws

» Completing the Reconsideration Process enhancements .

2015 2016
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R R
Work Stream 2 Development
Frankfurt Istanbul Paris Work Stream 2 Implementation
ICANN 52 ICANN 53 ICANN 54 ICANN 55 ICANN 56 ICANN 57
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